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, ) (LUST Permit Appeal)
ILLINOIS ENVIRONMENTAL ) '
PROTECTION AGENCY, )
)
Respondent. )

- NOTICE OF FILING AND PROOF OF SERVICE
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

JESSE FOODMART, INC., )
‘ Petitioner, )
)
V. ) PCB No. 2024-073
) (LUST Permit Appeal)
ILLINOIS ENVIRONMENTAL ) : ;

PROTECTION AGENCY, - )
Respondent. )

' PETITIONER@ MOTION FOR SUMMARY JU DGMENT
NOW COMES Petitioner, JESSE FooDMART, INC., by its undersigned counsel, moves
for éun‘imary judgment pufsuant to Section 101 516(b) of thé Boérd‘s Procedural Rules (35 IIL
Adm. Code § 101.5 1k6(b)), stating aé foHoWsz ‘ |
| STATEMEN T OF’ UNDISPUTED FACTS
Jesse Foodmart, kIno. was the owner of three gasoline underground storage tanks at 275
South Academy Street, Galesburg, Couniy of Knox, Iliinois. (A.R.013; AR.022; AR. 105) One
‘yof the tanks stored 12,000 galldns of gasoline and the other two stored 6,000 gallons of gasoline
each. (A.R.105) The site was assigned LPC #0950205070. (A.R.22)
| On April 27,2023, a suspected leak was reported from the three tanks to the Illinois
k Emergenéy Management Agency, which was assigned Incident Nuﬁ1ber 2023-04-27. (A.R.001 ;’
AR.013) Following the’reporﬁng, Petitioner’s consuitants collected soil samples for release
confirmation of indicator constituents for gasoline (benzene, ethylbenzene, toluene, total xylenés
(BTEX), and methyl tertiary-butyl ether (MTBE)). (A.R.013; A.’R.Ol 8) The labqratory results |
confirmed a petroieﬁm release had occurred at the facility that eXceeded the most Stringent Tier 1
Clean-up Objgctives for various indicator contaminants. (A.R.OIB-A.R,Oléi)
| ‘Due to the proximity of the underground storage tanks to thé station building, it was later |
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decided to abandon the tanks in place and remove the piping. (A.R.004 - A.R.006) On May 2,
2023 and May 7, 2023, the Office of the State Fire Marshal approved permits to remove the tank
piping and abandon the tanks. (A.R.007-A R.008) | |

On June 5 aﬁd 6, 2023, tank abandonment activities were coﬁducted and coordinated by
Petitioner’s consultant, CW3M Company, and its subcontfactor} Bandy Concrete & Excaﬁ'atiori.
(A.R.OM) An OSFM Tank Specialist was present to oversee fhe tank abandonment and in |
conjunction with kPetitioner’s consultant determined the releases were the result of leaks from all
three tanks. (A.R.014)

On June 20, 2023, Petitioner’s consultant submitted a 45-Day Report detailing éarly
action activities. (A.R.009 - A.R.088) In addition to describing release confirmation sampling
~and tank abandonment activities, the 45-Day Report stated that the facility was mapped on the
day the suspected release was reported and a sémple was taken to be analyzed for requirementsk
for landﬁll disposal. (A.R.OIS-A.R.OM) A preliminary geological in\éestigation was perfdrmed
and‘reportéd under the direction of an Illinois Licensed Pfofessional Geologist in aécordancé
with the Professioﬁal Geologist Licénsing Aét and its Rules for Administration. (A.R.013)

On August 10, 2023; the Office df the State Fire Marshal issued an Eligibility and
Déductible deterfnination finding that all three tanks were eligible for reimbursement from thé
Underground Storage Tank Fund subject to a $5,000 deducible. (A.R.089)

| On October 24, 2023, the Illinois EPA approved the 45-Day Report, as well as approved
the rStage 1 Site Ihvestigation Plan andBudget with modifications. (A.R.091) |

On October 30, 2023, Petitioner’s conéuitant submitted a Reimbursement Claim for early

action work in the amount of $7(),407.48. (A.R.098 - A.R.194) On February 28; 2024, the
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Illinois EPA e-mailed a request for additional information whiie'noting that the decision deadline
was Marcn 1, 2024, so a 30-day waiver of the decision deadline would be required to allow the
Agency to respond to the additional information. (A.R.198)’, Petitioner’s consultant supplied the
30-day Wai’ver on February 29, 2024 in order to compile the ’information re(iueSted. (AR.197,
A.R.201) On March 7, 2024, Petitioner’s consultant providéd thé additionai information.
(A.R.196) On March 22, 2024, Illinois EPA requested additional information, to which
Petitioner’s consultant responded with additional information. (A.R.'195; ’A.R.ZO())

| On March 29, 2024, the Illinois iséned it’s decision letter which made seventeen
deductions totaling $1 8,7’96.0’9 from the request. (A.R.205) On May 9; 2024, Petitioner filed its
petition for review,' appealing ten of the deductions. On May 16, 2024, the Pollution Control |

Board accepted the petition for hearing.

LEGAL STANDARDS AND SCOPE OF REVIEW

The owner or operatof'may submit a’complete application for final or partial payment |
once every ninety dnys. (415 ILCS 5/ 5’7.8) The Agency’s refusai to pay the applioation in full or
part may be appealed to the Board. (415 ILCS 5/5 7.8(i)) ’SuCh Agency refusal must be
accompanied by an explanation of the legal provisions that may be Violated if the application is
‘approved, a statement of speciﬁc reasons Whykthe legal provisions might be violated, and an
| explanation of the speciﬁc type of information, if any, the’ Agency deems the applicant did not |
provide. (35 Hl. Adm. Code § 734.610(d)) On appeél to the Board, the Agency statenients and
explanation frame the issues. Abel Investments v. IEPA, PCB 16-108, slip op. at 3 (Dec. 15,’

- 2016) The Board must decide whether Petitioner’s payment request to [EPA would violate the
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Act or the Board’s rules. 1441 Kingshighway v. IEPA, PCB 24-32, slip op. at 5 (June 20, 2024)

Petitioner has the burden of proof in these proceedings. Abel Investments v. IEPA, PCB

16-108, slip op. at 3 (Dec. 15, 2016). The standard of proof in UST appeals is ‘a "preponderance
of the evidence." Id. ("A ‘proposition“is prbved by a preponde:ance df the evidence when it is
mére probably true than not."). "The Board's review is generally anited to the record before
IEPA at thé time of its determination." Id. Accordingly,kthé nature of thesé proceedings ére ch
~suited fbr disposition by motion for summary judgment. |

The Board has promulgated rules 'fér surhmary judgments: "If the record, including
pleadings, depositions and admissions on file, together with any afﬁdavits, shows that there is no
- genuine issue of material fact, and that the movihg party is entitled to judgment as a matter of
law, the Board will enter summary judgment." k(35' [I. Adm. Code § 101.516(b)) This motion
for summary judgment is bésed upon the record filed by the Agency, evidence of which the ’ |
Board may take Qfﬁcial notice, and the explé,nation given in"'the Agencydec’ision Iette’r’. A party

opposing a motion for summary judgment may not rest on its pleadings, but must "present a

factual basis which would arguably entitle [it] to a judgment.” Gauthier v. Westfall, 266 I11. App.

' 3d213,219 (2d Dist. 1994).

OFFICIAL NOTICE
Petitioner requests that the Board take official notice of the “Remediation Categories
| - List” created by the'Illinois kEPA and availdble on-iihe on its “Budget and Billing Fofms’5 page.
https://epa.illinois.gov/topics/cleanup-programs/lust/budget—and«bﬂling~fomis.html (last accessed

October 22, 2025). A true and correct print-out of the Remediation Categories List is attached
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hereto as Exhibit A, The Tlinois EPA budget and billing forms require work be classified
“according to the categories in that list, using the correspoﬁding abbreviations. Undersigned
counsel bélieves it may be helpful for the Board to have accéss to this List to help understand the
abbreviatiéns uséd in the payment application.
The Board may take ofﬁcial notice of “[m]atters of which the circﬁit céurts of this State
‘ may take judicial notlce and [g]encraﬂy recognized techmcal or suentlﬁc facts within the
Board’s spemalxzed knowledge (35 1ll. Adm. Code 101.630(a)) The Board has prevxously taken
' ofﬁmal notice of similar documents “created by the [IEPA] and available from the [IEPA] s |

“website.” Parker’s Gas & More v. IEPA, PCB 19-79, slip ‘op.’at p- 5 (July, 21, 2022). Official

would similarly be appropriate here.

ARGUMENT

In deciding whether paying a givén reimbursement request is iﬂegeﬂ, the Board is
cohfronted with a legal question of whéther any laws or régulati‘ons would be violated if an
unapproved iterﬁ, was paid. Unfortunately, the Hliknois EPA’s decision letter sﬁbstantiaﬂy fails to
offer an “explanation” of how any pérticular legal provision may be violatéd for any given g
deduction, nor offer “a statement of speciﬁc’ reasons” légal provisions might be violated. (35 Ill.

Adm. Code § 734.610(d)) Instead, the deductions in the decision letter consist primarily of

| boilerplate conclusions which are cut and pasted from one deduction to the next wﬁh a mere ,
gestureko‘f what is being cut. |

Tormaké‘inattcrs worse most of the legal prbﬂzisions cited in tht; decidion letter have no

applicability to requests for payment of early action costs. Across ten deductions appealed to the
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Board, the Illinois EPA has cited twenty-four violations of Section 57.7(c)(3) of the Act, which

contains standards for plans and budgets, not payment applications. (415 ILCS 5/ 57.”7((:)(3))1

There are also thfee alleged violations Section 734.630(dd) of the Boérd’s regulations, which

only applies when costs “proposed as part of é budget . . . are unreasonable;” 35 Ill. Adm. Code
§ 734.630(dd)), and a payment application is not a‘ budget. Fuﬁhemore, each of the deductions

| appéaied (éxcept for the deduction of handlying charges), asserts that the éosts “lack sﬁpporting

décumentation” pursuarit to 35 ﬂl', Adm. Code 734.630’('00)5’ which is a: propef deductidn it

' accompanied with “an explanation of the specific type of information, if any, that the Agency
heeds to complete the review.” (35 Ill. Adm. Code 734.610(d)(1)) The “lack of supporting
documentation” authority is‘ used by the Illinois EPA to make improper substantive objections to
for which no legal authérity exists through a ’pryocedural mechaﬁiSm intended to address
situations in Whiéh a document is needed.

A similar Board procedural rule pfohibiting indirect costs charged as diréctkcosts (35 1L

| Adin. Code 734.63 O(ee)) is alsoﬂemployed when legal authority for the dedﬁction is wahting.
Four of the deductions allege that drilling costs (first and eleventh deductions) and coﬁsultént’é
time (tenth and twelfth deduction) are indirecf costs. Drilling costs and consultan’t’s time are |

- direct costs payable in the Board’s regulations (35 Ill. Adm. Code 734.820 & 734.845), and are

ot indirect costs like interest, finance or insurance costs. Knapp Oil Co. v. IEPA, PCB 1 6-103,
~slip op. at 6 (Sept. 22, 2016) There is no legal basis for finding that these costs are indirect.

Petitioner concedes that citations to 734.630(ee) constitute potential legal authority that

! Parallel citations to regulatory countei‘paﬂ to Section 57.7(c) are also given. (35 IlL
Adm. Code 734.630(0) (“Costs for corrective action activities and associated materials or
services exceeding the minimum requirements necessary to comply with the Act.”))

7
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can arise in review of applications for ;;ayment of early action costs. (35 Il Adm. Cﬂde§
’7 34.630(ee) “[c]osts incurred during early acﬁdﬁ that are unreasonable™) Similarly, the provision
cited regarding hand]ing charges governs the eligibility for payment of handling charges. (35 Il
Adm. Code § 734.630(rr)) Petitioner disagrees that approval of the payment application would
; viol’ate éither of these provisions, but at least these provisions could be violated where payment is
sought for early’action costs. | | |

| Without waiving thé obj ections to the legai adequacy of the dénials as blanket boilerplate
that violates the Board’s regulations, Petitioner presents further explanation as to why each of the

ten deductions are without legal justification.

1. First Deduction — Drilling Costs Mlstakenly Described as Conﬁrmatwn
Sampling (5253.60).

The Pollution Control Board’s Early Action regulations governing tank abandOﬁm‘ents
requirev soil borings to be collected from all sides of each tank (35 M. Adm. Code §
734.210(h)(2(a))) On May 24; 2023, soil samples were collected around the perimeter of the
abandoned tanks and piping. (A.R.014) On the next day Advénced Environmental Drilling &
Contraéting sent an invoice to P’etitioner’s’ consultant, CW>M Company, for 130 feet of drilling

| at $25.36 per foot for a total amount of $3,296.80. (A.R.178) The application for payment
ki’nclu’ded a copy of this invoice (id.), and identiﬁed the reason for the drilling as “Early Acti';)n.”
| The Tilinois EPA decision letter claims that 10 feet of drilling was denied based upon the
belief that it was intended ‘;to detemiiné and confirm the presence of a’release.” (A.R.207) The
‘reviewer notes claim that the drilling oécurred “on 04/27/20’23‘(IEMA date).;” (A.R.l 12) This

assumption is without basis and the reviewer did not request clarification as she had for a dozen

8
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oth‘er issues. Since the 10 feet of dﬁlling rejected was not for purpose of release confirmation, |
this denial reason is erroneous as "al factuél claim. |

In any event, the legal assumption of the denial reason is erroneous as well. Neither the
Act nor the Board reguiations would be violated if ‘anvy of the driiling costs were for confirmation
of a release. The Board’s Early Action regulations require release confirmation:

Owners or operators seeking payment frofn the Fund are to firét notify

IEMA of a suspected release and then confirm the release within 14 days to

IEMA pursuant to regulations promulgated by the OSFM. See 41 Ill. Adm.

Code 170.560 and 170.580.

(35 I1l. Adm. Code 734.210(g))

“The owner or operator shall determine whether or not akrele'ase has occurred in
conformance with the régulations adopted ’by the Bbard and the kOfﬁce of the State F iré Marshal.”
(415 ILCS 5/57.5(c)) Within 30 days after the initial notification to IEMA of a release (plus 14
days), the éwner or opéfator must “{m] easure foyr the presence of a release where contamination
is most likely té be present at the UST site, unless the pfesence énd source of the release haVe
been confirmed in accordance with the regulations promulgated by OSFM.” (35 Ill. Adm. Code
734.210(b)(5) Early 'action activities conducted pursuant to Subpart B, including 35 Ill. Adm. |
Code 734.210, are ’eligible for paj&nent from the UST Fund. (35 Ill. Adm. Code 734.6"2‘5(21)’(1)))

Tn surmaary, “drilling to determine and cbnﬁrm the preseﬁce ofa releésé” as the Illinois EPA
| describes tﬁis deduction (A.R.207) is an eligible costs.

In summary, the denial statement erréneousiy assumes that ten feet of driiling was for
confirmation sampling, and alternatively sampling to determine or‘conﬁrm a susﬁectéd reiease is
eligiﬁle for payment from the UST Fund anyway and therefore would not violate any legal

provision cited in the denial letter,'inc}uding the claim that such drilling is an indirect cost. See

9
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~ Knapp 0il Co. v. I[EPA, PCB 16-103, slip op. at 6 (Sept. 22, 2016} (indirect cost analysis)

2.  Fourth Deduction — Tank Abandonment Subcontractor Labor and
Equipment Improperly Deducted ($10,436.58)

As part of early action, an owner or operator may “abandon the underground storage tank
in place, in accordance with the regulations promulgated by the Office of the State Fire Marshal.”
(415 ILCS 5/57.6) The 45-Day Report herein describes these activities:

Tank abandonment activities were conducted and coordinated by CW3M
personnel, Bandy Excavating, and Lenze Oil on June 5, 2023 and June 6,

2022. OSFM Tank Specialist Charlene Troyer was on site to oversee the
UST abandonment. . ‘

On June 5, 2023, CW*M removed concrete from the top of the USTs. The
three tanks were monitored for potential explosive vapors. On June 6, 2023,
CW3M, cut an access square in the top of each of the USTs, ventilated and
cleaned the tanks, filled the USTs with flowable fill, and backfilled above
USTs, ventilated and cleaned the tanks. Once all cleaning was deemed ~
complete by the OSFM Tank Specialist, the tanks were . . . filled with 15 tons
of rock and 137.5 yards of flowable fill. Concrete, rock and soil debris were
hauled to the Sangamon Valley Landfill for disposal.

(AR.014)

Bandy Concréte & Excavating is an assumed name for Gregg Bandy, who sﬂbmitted an
invoice to CW3M‘on June 11, 2023, for the excavation and concrete work in fhe amoﬁnt of
| $23,731.13. (A.R.144) The reimburs'ement’package submitted to the IHinois EPA includes the
Bandy invoice, as well as a receipts ahd invoicéé supporting Bandy’s costs, iﬁcluding for
dVerﬁight lodging (A.R. 150), rock (A.R.151), and flowable conéréte! (A.R.152-A.R.167) kThe
reimbursement package also includes pfoof that Bandy was paid $23,731.13 by CW3M 1 x |
Company. (A.R.168-A.R.170)

The Agency reviewer asked a number of questioné. about Bandy’s work, to which CWéM |

10
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Cbmpény responded. (A;R.l%, AR.200) CW?M Company reached out to Band'y to verifj}
laborer hours and after feviewing its records, Bandy stated that there was onljf one labofer on site
~ on June 5 ,‘ 2023, instead of two. (A.R.196) Peﬁtioner’s consultant told the IEPA Project |
Manéger {hat labor hours éhould accordingly be reduced from 16 hours to 8 hours. (Id.)

After deducting 8 hours, reimbursement was sought fof $23,171.13, for'Bandy’s work

abandoning the tanks on a time and materials basis:

Equipment transport | 8 hours ~ $150 per hour $1200.00
 Labor (6/5/23) - Shours $7Gperhour $56000

Excavator(6/523) |  Ohous | $195perhowr | §175500

Skid Loader (6/5/23) | Ohours |  $150perhour |  $135000 |

Dump Truck (6/5723) |~ Ohours |  $90perhouwr |  $81000
Labor (6/6/23) 8 hours $70 per hour | $560.00

- Excavator (6/6/23) | 10 hours $195 per hour - $1950.00

Skid Loader (6/6/23) 9 hours $150 per hour ~ $1350.00

Dump Truck (6/6/23) 9 hours $90 per hour | $810.00

TOTAL | .  $10,345.00

Rock 15 Tons ' $10 per ton $150.00

Flowable Cement 137.5 Yards $91.52 per yard $12584.55

Lodging 1 Night | $91.58 per night $91.58

TOTAL B ; $12,826.13

(AR.144)

11
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Over thé course of the two days, Bandy had four personnel on-site: One operaﬁng the
excavator, one operating the skid Iokader,kone truck driverkand one laborer. (A.R.196) The dump
truck was Hused to haul broken concrete and rock on both days. (A!R.l%) The broken concrete ,
was taken for recycling to the same busineés that suppliéd the rock. (A‘R.196) Construction and
demolition materialks disposed in a Iéndﬁil consisted of ﬁbérglass, plastics, ancillary pump
materials and piéces and manways. (A.R.196)

In its‘ﬁkrial decision, the lHinQis EPA deducted $10,996.58 for tank abandonment costs
‘ (A.R.209), which is far beyond the agreed deduction of eight 1aborér hours ($560.00). (A.R.144)
The Agency cut aklylyof Bandy’s time énd equipment, as well as one ﬁig"ht’slodging, reimbursing
only Bandy’s co'sts for stone and flowable fill. |

The Agéncy decision letter does hot explain ifs decision beyond stating this:
Additional information prbvided to the Illinois EPA indicated that the 16
hours for a laborer from Bandy Concrete & Excavation on June 5, 2023 was
invoiced in error and should be reduced to eight hours. Furthermore, there
is insufficient documentation to support the time and materials invoiced by

Bandy Concrete & Excavation based on the work performed, per
documentation submitted to the Illinois EPA.

(A.R.209 (emphasis added))
| Petitioner does not dispute the first senteﬁce since that reduction was ’agreed to. Thé
insufficient documentation allegation implies the issue is not about lack of éocumentatibn per se,
but nonetheless fails to explain what document needed to be submitted.
| Sinéé 20‘12, tank ’abandonment césts have been paid on a time and materials basis.
Previously tank abandonments were subject to the same maximum payment’ amoﬁnts as tank
removals. 35 Ill. Adm. Coyde 734.810 (amended by R11-22 rulerhaking, effécti\}é Marcﬁ ‘1 9,

2012) The Illinois EPA proposed the change to the Board because it “had determined that the

12
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maximum payment amounts in Section 734.810 are not sufficient to cover those costs of tank

,abandonment.”  Amendments Under P.A. 96-908 to Regulations of Underg;_'ound Storage Tanks

( UST) and Petroleum Leaking UST: 35 TlI. Adm Code 731,732, and 734, R11-22, slip op. at 44

(Sept 22,2011) (FH‘S’C Notlce) The Illinois EPA further elaborated that owners and operators
‘had submztted bids showing the rates were not high enough. (Id.) By removing abandonment
| from‘ thc maximum payment amounts for tank rembvals, costs of tank abandonment becarﬁe
~ subject to payment on a time and rﬁatérials basis. (35 I1l. Admin. Code § 734.850(b)) .
| Aé ﬁenti.oned above, Bandy wés not alone during the work, but thé consultants and a
fepresentaﬁvé of the Ofﬁce of th'e‘ State F ire Marshai were presént both days as well. Moreover,
the work reQuirements are set forth in the Office of the State Fire Marshal’s regulations. 41 1l
Adm. Code § 175.840. Additional informaﬁon in the record reiterates tﬁe naturé of the work: ;
Below are activities inciuded in the tank abandonment:

At the beginning the equipment is used to remove the dispensers from the
bases and placed off to the side for future recycling. Both the excavator and
skid loader were used for removal and movement of the dispenser, along
with need of a labor to manage the dispenser.

After the dispensers were removed, the skid loader and excavator were used
to break the concrete and remove the concrete over the piping, submersible
pumps, other accesses to the tanks that need to be remove[d], buckets below
the dispensers and areas excavated to allow access to clean out and fill the
tanks with flowable fill. Various material was loaded on the truck such as
- concrete taken off 31te for recychng and metal piping and other such matenal
for recyclmg

After concrete was removed, the excavator and skid loader were used to
remove the buckets from under the dispenser, expose and remove the piping
that ran from the manway to the dispense[r]s and access the area for the
piping samples. Then the area from the submersible pumps to the manway
was excavated down to expose the top about 25% of the tanks and one end to
allow removal of submersible pumps and cutting a larger access to allow for
internal cleaning and inspection of the tanks by the fire marshal. It was also

13
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used to remove t[h]ings like the pumps and piping, the metal plated cut for
-access and other heavy items from the excavation. When all these items,
including backfill was removed from the excavation by the excavator, the
skid loader was used to stockpile the backfill, load, or set aside the other
items from the excavation. The laborer was engaged the whole time assisting
the equipment operators

The next step, after the tanks were cleared by the fire marshal they were
filled with flowable fill. ;

Once the flowable fill was in place, the process of backfilling the excavation
was performed using both the excavator and skid loader. Stock piled backfill
was first used to fill the excavation, then new material was placed to bring
the area to grade. Laborer was also used to spread the backfill, remove the
vent pipes, and pick up debris generated during the whole process.

This whole kprocess‘ to two d’aysk and was under the observation of the fire
marshal. ‘

(A.R.200)

There is sufficient dbcumentation in thé record to‘ indicate that no provision of the'siatuté
or thkey Board’s fegulations would be vidlated for paying Bandy for its labor and equipment. This
s particularly true since the Illinois EPA 'approved Bandy’s cost of purchasing rock and flowable
conérete while not agreeing to pay the labor costs to haui and place those materials. Also, the
Illinois EPA rejected lodging coéts of one night. Bandy as well as consultants are base‘cf ’in
‘Springfield, which is approximately a two hour drive to Galesburg. An overnight stay was
necéssary to complete the work in two days at the rates given,kas Weli as avoid multiple trii)S
which would haﬁé imposed additional mileage costs; |

| kAside from the $560 conceded, none of the provisions citéd in the IHinois EPA’s decision

letter would be violated if Bandy were paid for this job.

14
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3. Sixth and Seventh Deductions — Mileage ($100.30)
The sixth and seventh deductions relate to consultant’s mileage claimed for trips to and

from the site in Galesburg. Consultant’s invoices identify the following trips:

April 27, 2023 - 180.00 $0.590 , $106.20 - AR.182

May 23,2023 |  280.00 $0.590 | $165.0
May 24, 2023 280.00 $0.500 |  $16520

foune6.203 | 14000 | soso0 | ss260 |
TOTAL 1,020.00 $0590 |  $601.80

On April 27, 2023, an Engineer III was on-site for e’aﬂy action field work. (A.R.1 80) |
On May 23-24, 2023, an Engineer 11 and a Senior Techniciem were on-site for ﬁeld work
| | involving sole borings and sampling. (A.R.014; 183-A.R.184) On june 5—7, 2023, an Engineer
I, a Senior Scientist and a Seniér Techﬁician, were on—sité for the tank abandonment. (A.R.014;
A.R.192) Instead of ’drivin‘g back and ’f’ortﬁ between Spﬁngﬁeld and Gaiésburg, hotel |
~accommodations were utilized. (A.R.128-A.R.130)

‘ The invoiées used the “EA—SB-Field;’ code for the April and May trips, and the “UST-
08” bode for the June trip. (A.R. 182, A.R.187, & AR 192) These cyodes’ are required for forms
createdr by the Illinois EPA and reflect femediation categories. ,“EA-SB-F ield” refers to Early

, Ac’tien soil boring inveétigation ﬁeldwdtk, and “UST-OS? refers to UST femoval yoversi’ght. (Ex.
A (Rernediation‘Categ’ories Lisf)) As such, the first three trips were coded as “EA-SB-F ield”‘for
a total oyf 740 miles. (A.R.‘124j The Illinois EPA reviewer appears to have concluded that the

740 miles was for one round trip between Galesburg and consultant’s office in Marion and
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deducted 134 kmiles. (A.R.124 (“From Marion, 1L fo site RT -606 miles™)) As explained _s_qug,’
- the reim’bﬁrsement package idenﬁﬁéd thfee tr‘ips,"no more than 280 mﬂeS each. kAs this sixth
deduction Was‘lyjased upon an erroneous factﬁai assumption, it should be reversed.’
| With réspect to the sevenih kdeducti"on (or the seco,nd mileage deducﬁon), the consultant
, bil]ed for a one-way trip on June 5% to the location ahd hotel for 140 miles and a Oﬁe-way return
trip from the location and hotel on June 6" for 140 miles. (A.R.192) On the billing form, 280
~ miles was sought and coded as “UST-0S.” (A.R.125) The Ilinois EPA réviéwer noted that
“From Spﬁngﬁeld, IL to Site” is “244 miles RTT.” (A.R.125) While it may be theoretically
'possiblc to travel from one to another in 244 miles, the trip also included stops for meals,
supplies, fuel and lodging. Also, the shortest distance through Peb‘ria in terms of time is by using
the 1-474 bypass and not the slqwer route through dowﬁtown Peoﬁa. There is no factual basis fork
finding that 280 miles was unreasoﬁable or exceeded’the minimum 'réquirements of the Act.
Payment for consulting services must include costs “associated with . . . field bversight; ;
travéi; per diem;’ miieége; transportation; vehicle charges; lédging [and] meals.” (35 111 Adm.
Code 734.845) The Board has not adopted any rule requiring that mileage be calculated solely
between the consﬁitant’s principle place of business and the site using Web—mapping’applricatidns
availablekyqn—lyine.‘ While there is no problem with using such an application as aktool, it cannot | k
be used as an unpromulgated fule, nor can it contradict the Board’s rule thét authérizes mileage

for lodging, meals and other purposes associated with the purpose and needs of travel for the

work. As in Dersch Energies v. IEPA, PCB 17-3, slip op. at 31 (Aug. 11, 2022), consultant
documented a reasonable cost for mileage for performing the work, and neither the Act, nor the

Board regulations, require mileage to be calculated in the manner required by the Agency
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decision letter.

4. Tenth Deduction — Site Assessment/Background Information ($704.40)

The Illinois EPA cut ihe costs for fhe Senior Project Manager to pfepare “Site
Assessment/Background Information” as ineligible for reimbursement. (A.R.212) The Board’s
éaﬂy acﬁon regulations require that: |

Within 45 days after initial notification to IEMA of a release plus 14 days,
the owner or operator_ must assemble information about the site and the
nature of the release, including information gained while confirming the

- release or completing the initial abatement measures in subsections (a) and
(b) of this Section. This information must include, but is not limited to, the
fol!owmg

* % %

2) Data from available sources or site investigations concerning the following
~ factors: surrounding populations, water quality, use and approximate
locations of wells potentially affected by the release, subsurface soil ,
conditions, locatmns of subsurface sewers, climatological conditions and land
use,
(3511 Adm. Code § 734. 210(d)(2)(empha31s added))
Board regulatlons not only require site assessment and background mformauon to be
gathered, but the next section requires that the information must be submitted to the Agency ina
professional manner. Id. § 724.210(e) (“in a manner that demonstrates its applicability and

technical adequacy™)

The Consultant’s invoices identify one hour of time preparing the Site Assessment and

? The llinois EPA’s 45-Day Report form requires inter alia “Site/Release Information,”
including “a. Surrounding populations; b. Water quality; c. Use and approximate locations of
wells potentially affected by the release; d. Subsurface Soil conditions; e. Location of subsurface -
sewers; f. Climatological conditions; and g. Land use.” (A.R.023) :
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Background Informétion on April 28, 2023, the day after IEMA was ’notiﬁed (AR. 1 80), and one |
hour on June 20, 2023, when the 45-Day Report was being‘ prepared for submittal. (A.R.189)
Both entries are coded as “45-Day” as the type of work. Thé 45-Day Réport includes a wide
- variety of ihfonnation about the site and eaﬂy action a,cﬁvities (A.R.013), as well as a discussion
‘of Site Characterization (A.015) and Sife Assessment Activities. ‘(A.R.Ol 8)
~ Asthe work deducted iskfequired by the Board’s regulation, thére is nd basis for the
[llinois E‘PA"S‘ claim thaf the work isk “ineligible.” The Hlinois EPA reviewéf’s notes refer to this
work as “$281.76 for St PM for OSFM SA.” (A.R.220) In other wbrds, the reviewer
erroneously believes that work coded as for the 45-Day Report waé actﬁally for an Office of the
State Fire Marshal Site Assessment. The 45-Day kReport states that a suspeéted release was
reported to IEMA; aﬁer‘ which, kPetitioner’s consultants collected soil sampleé and conﬁrméd a
' kgasoﬁne release; (A.R.OB; A.R.018) This is cénsistént with OSFM‘regulations: “Unless
cbrrective action is initiated in accordance’with 35 I1l. Adm. Code 734, owners or operators shall
immediately investigate and Within 7 days shall confirm the presence or absence of alkl suspected
releases of regulated substances reqiliring reporting . . ..” (41 Ill. Adm. CQde § 176.310(b); see
also 415 ILCS 5/ 5 7.5(c) (“Théowner of operator shall determine whether or not a release has |
occurred in conﬁmnance with the regulations adopted by the Board and the Office of the State
| Fire Marshal.”) |
| While Petitioner disagrees with the assumption that the work was perfc)rrhed for an
OSFM Sité Assessment, there is nOthing in the Act or the Board regulations that precludes site
asséssment costs from being paid from thé UST Fund so long as they weré incurred aftér notiée

‘was given to the Illinois Emergency Management Agency. Owner/operators are required to
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comply with requirements of multiple administrative bodies. The OSFM, aloxig with the Board

and the Agency, all have a role to play in the administration of the Leaking Underground Storage

Program. Office of the State Fire Marshal v. Illinois Pollution Control Board, 2022 IL App (1st)
210507, 9 5. | | o |
In summary, the costs of assembling and preparing background informatioﬁ about the site
and the release are eligible costs and the Agency reviewef’s belief that theée costs are excluded
as OSFM requirements is without factual or legal basis. No legal provisions cited in the decision
letter would be violated by paying such costs, including the‘ claim that professional services

B biiled on a time and materials basis is an indirecty cost. §§§_ Knapp Oil Co. v. IEPA, PCB 16-103,

slip op. at 6 (Sept. 22, 2016) (indirect cost analysis)

5.  Eleventh and Twelfth Deductions — Drilling tb Confirm Release ($810.06 )

The Illinois EPA cut two additional items as ineligible because they are “[c]osts
associated with drilling to determine and confirm the presence of a releése.” (A.R.212 (eleventh
deduction) & A.R.213 (twelfth deduction)) Specifically, the Illinois EPA cﬁt all Qf the Engineer.
II’s ﬁeidwork on April 27, 2023,’ after a suspected release was reported. V(A.R.180 (five hours)
& AR.119 (Agency‘revi’ewer notes shbwing 5 hours being deducted)) Wh’ile a release
conﬁnﬁaﬁon and Waste characterization sample was takeri on April 27, 2023, the Engineer Hl’é
fieldwork also i’ﬁcluded mapping the facility and gathéring information about the site’s
: characteristics. (A.R.OlB) The results df the soil sample were received by the labOratory on April
28, 20233 and reported on May 8; 2023. (A.R.OS 8) The confirmation samples indicated that the

most 'stringent soil clean-up objective had been exceeded for all parameters tested. (A.R.054)
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In addition to the Engineer III's time, the Illinois EPA cut the Senior Project Manager’s
time on May 8 and May 10, 2023, for reviewing the analytical results of the soil samples
collected. (A.R.181; A.R.183 (0.75 hours)); A.R.119 (notes showing 0.75 hours being deducted
from 2 hours for review of analytical results)))

The Act states that “[t]he owner or operator shall determine whether or not a release has
occurred in conformance with the regulations adopted by the Board and the Office of the State
Fire Marshal.” (415 ILCS 5/57.5(c)) “The definition of a ‘release’ is not limited to exceedences
of remediation objectives,” Prime Location Properties v. IEPA, PCB 09-67, slip op. at 31 (Aug.
20, 2009) (citing definition of “release” in 35 Ill. Adm. Code 734.115), though an exceedance of
remediation objectives as demonstrated here certainly is sufficient evidence of a release.
Pursuant to OSFM regulations, “[o]wners or operators of USTs shall immediately report to
IEMA” any suspected releases. (41 Ill. Adm. Code 176.300(a)) While it is often assumed that
the reporting of a suspected release creates an obligation to confirm the release, OSFM
regulations do not necessarily require confirmation of a release:

Unless corrective action is initiated in accordance with 35 Ill. Adm. Code 734,

owners or operators shall immediately investigate and within 7 days shall

confirm the presence or absence of all suspected releases of regulated
substances requiring reporting . . .

(41 1ll. Adm. Code 176.310(b) (emphasis added); see also 40 C.F.R. § 280.52 (similar in

substance))
In other words, owners and operators have a duty to act responsibly in light of a suspected

release, unless they promptly confirm the absence of any release. This is not an unusual

regulatory stance towards substances that upon entering the environment can pose health and
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safety risks.i However, where pkayment is sought from the UST Fund,k additional requirements’ é;re
imposed by statute ’and regulation, including evidenée of arelease. (415 ILCS 5/57.9(a)) (“The
Underground Storage Tank Fund shall be accessible by owners and operators who have a
confirmed release from an undergféund storage tank or related tank systém of a substance listed
in this Section.”)

fhere is no dispute here that there was érelease ﬁom underground stérage tanks, so as to
meet the requirement oi Section 57.9(a) of the Act. The Illiﬁois EPA bizarrely seems to believé '
that the owner or opei‘ator’s’ statutory obligation to “determine whether 01" not a release has
occurred” (415 ILCS 5/57.5(c)), exceeds th:e minimum requirements of the Act. The Agency’s
decision letter fails to explain why it would violate the law to “detem’)ine and confirm the |
presence of a releaée” (A.R.ZIZ-A.R.2I3), in light of the many proyisions that explicitly or
iinplicitly require proof of a release. TheAgéncy decision letter merely reiterates the same
boilerplate language found éléewhere in the decision letter (and other decision letters) having
nothing to do with the issue here. | |

The Board has prewously affirmed the Agency S dec1smn to refuse payment for lack of

docmnentatzon confirming a release. Weeke Oﬂ Co. v. IEPA, PCB 10- 1 shp op.at6 &9 (May

- 20, 2010) In that case, the Agency decision letter Jusnhed denial of payment in part because “no
Iaboratory sampies were collected” when the Illinois Emergency Management Agency was
initially notified. Id. at 7. While samples collected from the excavation wall after the tanks were

~ removed were analyzed, these were insufficient to confirm a release under the circumstances.’

3 Soil samplcs collected following tank removal are not intended to determine whether or
not there has been a release, they are intended to determine whether or not the remaining exposed
area meets the most stringent Tier 1 remediation objectives (35 Ill. Adm. Code § 734.210(h)),
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Around the same time that Weeke Qil was decided, the Board ruled in another case in

~ which the Agency denied a 45-day report and associated eaﬂy action billing package for lack of

proof of a release. Dickerson Petroleum V IEPA, PCB 9-87, slip op. at 24 (Feb. 4, 2010) The
Agency argued that “a 1ab’oratory analysis of a soil Sample isa simple, economical, ahd |
, scientiﬁcaﬂy acéeptahle form of such evidence.” Id. at22. The Board found that the Agency
decisioﬁ letters (which did not reference the same stafutory ?rovision in Weeke Oil) did not meet
the requirements of specificity ‘rekquiryed for decision letters. Id. at 28. While not an exclusi\'/é’
means of conﬁrming a release, the Illinois EPA’s acceptance of labk analysis of a soil sample has
been fhe fa?ored means bf demdhstrating the requirements of k the Acf havef been met"for payment
from the UST Fuhd. ' |

The Agency’s refusal to pay the cost of a Simple, economical, anci scientiﬁcaﬂyacceptcd

form of confirming a release is without legal Suppoﬂ and should be rejected by the Board. No

legal provision cited in the decision letter would be violated in paying for such costs, including

the claim that such drilling is an indirect cost. See Knapp Oil Co. v. IEPA, PCB 16-103, slip op.

at 6 (Sept. 22, 2016) (indirect cost analysis)

6. Fifteenth and Sixteenth Deductions — Agency’s Timing Policy Issues ($551.04)
- The Agency made two deductions for personnel costs because of the dates the work were

billed, not because the work was unreasonable or otherwise not payable. It is solely the date that

which could lead to issuance of a No Further Remediation letter without further corrective action.
(35 Ill. Adm. Code § 734.210(h)(3); § 734.705(a)) Nor are soil samples collected after removal
of tanks and contaminated fill necessarily taken from locations where contamination is most
likely to have been present. See 41 I1l. Adm. 176.330(b)) (release investigation must “measure
for the presence of a release where confirmation is most likely to be present at the UST site™)
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is the issue. This is not clear from the decision letter because the decision letter does not explain
the reason for the cuts or what information the Illinois EPA deems is lacking:

Time for Senior Administrative Assistant to prepare the reimbursement
request in July of 2023 lacks documentation.

(A.R.214 (fifteenth deduction))
The two hours for a Senior Professional Engineer to review and certify the
reimbursement request lacks documentation. The Owner/Operator &
Professional Engineer/ Geologist Billing Certification Form is dated October
27,2023.

(A.R.215)
The reviewer notes offer some guidance as the Senior Administrative Assistant

deduction:

Sr. Admin Assistant - $166.40 (2.5 @66.56 on 07/29/2023) to prepare
reimbursement application AFTER the application.

(A.R.220)

The best judgment of the issues here is that the Senior Professional Engineer billed his
work on 27, 2023, instead of October 27, 2023, and the Senior Administrative Assistant, who
performs non-technical clerical work, billed the work “AFTER.”

Applications for payment are often referred to as a billing packages because they are a
collection bills, invoices, proofs of payment, affidavits, and forms. (35 Ill. Adm. Code §
734.605(b)) This is information gathered over the course of time as the work proceeds and
documentation is received. The consultant’s invoices indicate that the reimbursement package
was being prepared on June 20%, June 23%, June 26", July 11", July 12, July 21%, July 24™, July

25™, and July 26" by a Senior Account Technician. (A.R.189; A.R.193) The Agency forms
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require a licensed professionai engineer to supervise the preparation of the payment for
application:
The attached application for payment and all documents submitted with it
were prepared under the supervision of the licensed professional engineer or
licensed professional geologist and the owner and/or operator whose
signatures are set forth below and in accordance with a system designed to

assure that qualified personnel properly gathered and evaluated the
information provided.

(A.R.101)

This cértiﬁcation goéé a bit beyond the kcertiﬁcation required in the Be‘ard’s regulations.
(35 1ll. Adm. Code § 734.605(b)(1)(“A certiﬁcatiqn from a Licensed Professional Engineei’ e
ackn§wledged by the owner or operatof that the work performed has been . . . for éarly action
acti{fi,ti.es, in accordance with Subpart B”) The éertiﬁcation forni antiéipates that the Licensed
Professional Engineer will supervised in accordance with some sort of “systém” to ensure that
qualiﬁed personnel are properly gathering and evaluating the information. At least to some
extent, and‘ perhapsy toa great ’extent, the Agency’s certification form séeks to’havethe Licensed
Professiohal Engineer do as little work as possible, relying on the creation of a process that
makes sure the right 'p‘eople are doing the work. ’

The specific facts here are that on July 27, 2023, ’a Senior Professional Engineer billed
g two hours for review and éertiﬁc‘ation o’f the payment application. (A.R.122; A.R.193) Over fhe

- previous month, the payment application was bemg prepared by one or more Senior Account

Techn1<:1ans (A.R.189; A.R.193) The July 27, 2023 entry is the only tlme billed on the payment
application for the Senior Professional Engineer. ‘After that entry, the only billing item wasa

Senior Administrative Assistant working 2.5 hours for reimbursement preparation on July 29,

24



Electronic Filing: Received,CIerk's Office 10/29/2025

3 2023. (A.R.’122; A.K193) A Senior Administrative Assistant is someone withéut any special
licensing réquirement with experience in “ad@inistfative of secretarial serViceks,”‘such as
copying, assembling and packaging the application after it has been approved. (35 Ill. Admin.
Code Part 734. APPENDIX E) Thereafter, the certiﬁcétionywas signed by the licensed
prbfessiohal engineer on Octoﬁer 26 2023 and by;the'owner on October 27, 2023. (A.R.101)
The sequence is consistent with the Board’s regulations in that the profesmonal engineer certifies,
and the owner acknowledges. (35 IIl. Adm. Code § 734.605(b)(1))

- The Agency does not kexplai'n its basis for cutting the time‘billed by the Senior
Pro’fessio‘nal Engineer or the Senibr Administfative Assistant in the deéision lettér. The Agency
does not claim thai the certiﬁcation was defective; the Agency appmvedkrthe payment application
for which certiﬁcatibn Was arequirement. The Agency does not claim that thé work was riot
actualiy performed or was unreasonable, at léast ﬁoi unreasonable outside of vacuous boilerplate ‘
k]anguage kcoyhtained in every deduction. No missing documents are identified. The only
explanations in the record, though not necessarily ‘in the decision letter, éppear to be issues of

timing that originate from an unpromulgated, and therefore illegal, rule.

7. Seventeenth - Handling Charges ($2,305.13)
Handhng charges were sought in the amount of $2,628.50 (A.R.127 (Handhng Charge
Form)) and the Illinois EPA deducted $2, 305 13 explaining as follows:
* 1315 yards of flowable fluid was subcontracted to Group Materials, Inc. and
15 tons of CA6 was subcontracted to Mechanical Service, Inc.; therefore,

handling charges associated with these costs were reduced subsequently.

*  Hotel costs are not eligible for handling.
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*  Costs associated with labor and materials from Bandy Concrete &
Excavation lack sufficient documentation and are ineligible for
reimbursement.” ‘

(A.R.215)

The amount deducted necessarily means that landfill costs were also excluded even
though this is not stated in the decision letter. In summary, this is the break-down of the
deductions:

JPuchaee L

Holiday Inn Express ‘ BT $198.62
$186.08
$397.24
$397.24 |
Subtotal: $1,179.18

Sahgambn Valley LandﬁlI Disposal . $25122 -

Bandy Concrete & | Labor & Equipment $10,996.58
Excavation : (Deduction #4) '

Mechanical Service, $150.00
Inc. (Rock Purchase)

‘| Group Material, Inc.  $12,584.55
(Flowable purchase)

Subtotal: $23,731.13

Lodging: There can be no question that the cost of hotel lodging is part of consulting
services. (35 Ill. Adm. Code § 734.850 (coysts'of professiénal,censultihg services “include, but

are not limited to, those associated with . . . travel; . . . lodging; meals”)) The lodging costs were
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paid by the USTF und, But not handling charges.

| The primary restriction or character of handling charges is that they arise when payment
is made to a third party and thus require proof of payment for reimbursement. (35 I1. Adm. Codé
§ 734.605(b)(1~0)) Pfoof of payment was inciuded in the payment application. (A.R.128- |
AR.135) All of the items Iisted in the handling charge form were for goods or services that the
consultant paid someone else té pro?ide: a permit from OSFM, iltil’ity location Services, ffom a
‘subcontractor, postage frém the US Postal Service, landfill kdisposal services from’a landﬁll,k
liquid Waste éollecﬁon from an oil service company, tank abandonment services from Bandy |
Concrefe',‘ and hotel lodging from Holiday Inn Express in Galesﬁurg. (A.R.127) “Handling
Charges” aré ‘the “administrative, insurance, and interest costs and a reasonable profit for
procurement, oversight, aﬁd paymeht of subéontracts ahd field purchaécs."’ (35 1L Adm.’Code §
734.1 15) The payment appliéatioﬁ lists lodging as a field purchase. (A,R. 127)

Thé Illinois EPA failed to explain in its deciskion létter why lodging costs aé aclass are
kexclu’de’d from handling chérges. The only legal provisiOn citéd which expressly addresses
handling charges is Section 734. 630(rr) of the Board’s procedural rules WhICh e'(cludes handlmg
‘ charges ‘charged by persons other than the owner’s or operator’s prlmary contractor ” (’%5 ML
Adm. Code § 734.630(rr)) That provision is inapplicable here because Petmoner s primary
contractér, CW3M Company, was the entity that assessed the handling charges. The simple
unsubstantiated assertion that ¢ [h]otel costs are not eligible for handhng, (A R 215) evidences
that the Illinois EPA is simply enforcing an unpromulgated (and therefore invalid) rule, which
should b¢ rej ected. | |

Landfilling Waste: A relatively small amount of miscellaneous construction and
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deniolition‘debris was disposed of in the Sangamon Valley Landfill. (A.R.014; A.R.171- ,
A.R.172) The decision letter doesn’t even state that landfill costs are being disallowed, lét alone
| explain the why they are di’séﬂowed. Petitioner has inferred their rejection from the amoxint
dedubted. Theieforé, thé Illinois EPA waived this deduction in its decision Iettér.
Environmental Protectgién Agency v. Pollution Control Board, 86 I11.2d 390, 405 (1981),, |
Bandy Concrretre’: The owner’s consultant contracted with Bandy Concrete to perform the
tank abanddnment, who in turn purchésed materials from two material suppliers for flowable
fluid and rock. The lllinois EPA appears to have disallowed handlingcharg’es for the entire
subcontract on two separaie basis. First, the [llinois EPA disallowed Bandy’s labor and
equiﬁment in the fourth deducﬁon of the denial letter and therefore deems these costs are
: ineligible for handling charges as well. Accordingly, Petitioner asks that if the Board reverses
that cut, th.at’ it further reinstate the corresponding handling éharge claim.

' Secoﬁdly, the Illinois EPA aléo cut the cost Bandy’s purchases from material suppliers
without any uﬁderstahdable explanatién. The denial letter states that this material was
subcontracted to material suppliérs§ “therefore, handling chargeé associated with these costs were
reduced subseéuenﬂy.” (AR21 5)‘

This appears to bea misapplication of the aforementidned Section 734.630(rr) of fhe
Board’s procedural rules,'Whiéh excludes: |

Handling charges charged by persons other than the owner’s or operator’s
primary contractor;

(35111 Adm. Code § 734.630(xr))

The handling charges requested were charged by the cbnsultant, who is the owner’s
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primary contractor, as evidencéd by its invoices. (A.R.184 (May 2023 Invoiée, $98.36 handling |
charge; A.R.189 (June 2023 Invoice, $2,530.14 handing charge) It is not at all gleai' why the |
Illinois EPA cut handling charges stemming from downstream subéontractors. (A.R.169) The
consultant paid Bandy $23,73k1.13,‘ and charged the ownér handling chargeé for this'azkld other
, contracis and ﬁeld purchases. | | |
In an analogous situation, there was no dispute that handling charges are properly

assessed by the consultant for materials purchased ‘by' its subcontractor. State Bank of

Whittingtbn v. IEPA, PCB'92-152, siip op. at 11 (June 3, 1993) In tﬁat case the bank, as owner-
- operator, contracted with a consultant (ARDL) who contracted with a Sﬁbcbntractor to perfarmk
tank removal services (MidWest Petroleum), Which in turn purchased rock and stone from a
supplier. Igi_ at 8-9. The Agency acknowlédged that the consultant “appropriately assessed a
handiiﬁg charge” for the cost of the ma&eriéls purchased by Midwest Petfoleum férr the job, but
disputed that Midwest Petroieurﬁ could also receive a ha:ndling charge fbr the same material
'purchases, deeming these,“duplicate chargeé.”’ Id. at 11. The Board disagreed on the grounds
| that the‘ Illinois EPA had already established kthat 15% is the standard handling charge in the
market place and therefore there Was no basis for denying “the IS%'han,’dling’ charge to persons
- other than the prime contracto’r'.”' Id. To the extent that Section 734.630(1T)) of the Board’s UST
regulations may have intended to reverse a portion of the Board’s decision in State Bank of
Wiﬁttingioﬁ, such a reversal only precludeé multiple parties from claiming handling charges for . :
~ the same item. That situation did not dccur here. Bandy did not aséess handling charges, and
evenif itkhad, it would not have had any effect on the cost of Bandy"s purchases from material

suppliers. Section 734.630(rr) would instead only disallow Bandy’s handling charges, not those
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of the primary contractor.

Before the Agency maderits ﬁnal decision, Petitioner agreed to $560 in deductions fora
Iaborer from the Bandy invoice, and consequently, handling charges should‘be reduced by
$44.80. See A.R.127 (Handling Charge Form showing tdtal handling charge’s are within the‘ 8%
bracket) | |

To the extent the Illinois EPA decision Ietterv claims that the handling charges are
unreasonable, the claim is without basis. Handling charges are governed by a ksliding' scale
structure which sets a maximum amount that deteﬁnines what 15 reasonable. No provision cited
iﬁ the Agency decision letter would be viorlated’if the handling charges were approved with the

aforementioned $44.80 deduction.

CONCLUSION
Petitioner has appealed ten §Uts, tbtaling $15',298.47, from the application for payment.
Prior to thé Agency decision, Petitioner agreed to deduct $560 for a l;abo’rer from the Bandy |
invoiée, and corresponding handling charges of $44.80. Therefore Petitioner requests the Board

to order the Agency to pay $l4;693.6’7.

WHEREFORE, Petitioner, JESSE FOODMART, INC., prays that the Board find the
[llinois EPA erred in its decision, direct the Illinois EPA to pay 14,693.67, direct Petitioner to
present a statement of legal fees for the Board’s consideration, and grant such other and further

relief as it deems meet and just.
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JESSE FOODMART, INC.,
Petitioner, '

BY: LAW OFFICE OF PATRICK D. SHAW

BY: /s Patrick D. Shaw

Patrick D. Shaw ,

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

- 217-299-8484

pdshawllaw@gmail.com
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Remediation Category

IeCt@a{(e:g'j:gn gs (Fctelved Clerks Office 10/29/2025

Abbreviation

Early Action for Part 732 or 734:

UST removal or abandonment office time

Stage 2 budget

Prepare the results of Stage 1 work

Stage 2 Site Investigation fieldwork and oversight
Stage 2 application for payment

Stage 3 Site Investigation work plan

Stage 3 budget

Prepare the results of Stage 2 work

UsT-0T

‘UST removal oversight UST-08
Backfill removal and disposal fieldwork and oversight EA-BF-Field
Line release repair/sample Line Samp

- Early Action soil boring investigation fieldwork EA-SB-Field
20-Day Certification 20-Day
45-Day Report 45-Day
Early Action application for payment EA-Pay
Eariy Action closure report EA-CACR
Free Product Removal for Part 731, 732, or 734:
Free Product Removal Plan FP-Plan
Free Product Removal budget FP-Budget

. System design ' FP-Design
Free product recovery fieldwork FP-Field
Free Product Removal Report FP-Report
Free Product Removal application for payment FP-Pay
Site Investigation for Part 734:
Stage 1 Site Investigation fieldwork and oversight Stage 1-Field
Stage 1 application for payment Stage 1-Pay
Stage 2 Site Investigation work plan Stage 2-Plan

Stage 2-Budget
Stage 1-Results
Stage 2-Field
Stage 2-Pay
Stage 3-Plan
Stage 3-Budget
Stage 2-Results

Stage 3 Site Investigation fieldwork and overSight Stage 3-Field
Stage 3 application for payment Stage 3-Pay
Site Investigation Completion Report SICR

Site Classification for 732:

Site Classification work plan SCWP

-Site Classification budget SCWP-Budget
Fieldwork and oversight SCWP-Field
Site Classification completion report SCCR

Site Classification application for payment SC-Pay

~ Definition of the Extent of Contamination Pursuant to Part 731 for application for payment

only:
Work plan Extent-WP
Fieldwork and oversight Extent-Field
Low Priority Corrective Action for Part 732: :
| _ o | EXHIBIT
Groundwater monitoring plan GW-Plan

A




, Remedlal?on a eg Ingé If.lsct

Groundwater monitoring budget
Groundwater monitoring fieldwork
1* and 2™ Year Groundwater Monitoring Reports
Groundwater Monitoring Completion Report
Low Priority application for payment

eceived,Clerk's Office 10/29/2025

- GW-Budget

GW-Field
GW-Report
GW-CR -
GW-Pay

Corrective Action for Part 731, 732 (High Priority), or 734:

~ High Priority work plan to define the extent *

High Priority budget to define the extent *

- High Priority fieldwork and oversight to define the extent*
High Priority application for payment to define the extent*

* Applies to Part 732 Corrective Action (High Priority)
to define the full extent of contamination for site
classified under Method One or Two.

Corrective Action (conventional) work plan
Corrective Action (conventional) budget
Corrective Action (conventional) fieldwork and oversight

Corrective Action (alternative technology) work plan
Corrective Action (alternative technology) budget
-Corrective Action (alternative technology) fieldwark/oversight

- TACO Tier 2 or 3 evaluation

Environmental Land Use Control (ELUC)

Highway Authority Agreement (HAA)
Corrective Action (High Priority) Completion Report
- Corrective Action application for payment

HPExtent-Plan
HPExtent-Budget
HPExtent-Field
HPExtent-Pay

" CCAP

CCAP-Budget
CCA-Field

ATCAP
ATCAP-Budget
AT-Field

TACO 2 or 3
ELUC
HAA

‘CACR

CA-Pay






